
5 THE REPUBLIC OF UGANDA

IN THE HIGH COURT Of UGANDA AT KAMPATA

(coMMERCTAL DIVTSION)

MISCELLANEOUS APPIICATION No. l48l Ot 2021

(ARISING FROM MISCELTANEOUS APPEAT No. 007 Ot 2021)

(ARISING FROM MISCETLANEOUS APPLICAIION No.727 Ot 2021)

(ARISING FROM Clvlt SUII No. 338 OF 2021)
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MARTS JP CONSUTT - SMC LTD APPI.ICANT

VERSUS

1s AIRTEL UGANDA LIMITED RESPONDENT

BEFORE: H ON, LADY JUSTI E SUSAN ABINYO

RUTING

Focls

This Applicotion is supported by the offidovit of Mr. Potrick John Koieebo the

Applicont's Monoger, in which the grounds ore deposed in porogrophs 'l-30, but
briefly thot;

1,

30

lnlroduction

zo This opplicotion wos broughl by Notice of Motion under Order 44 Rules 2,3, ond
4, ond Order 52 Rule I of the Civil Procedure Rules Sl 7l-1, ond section 98 of the

Civil Procedure Act, Cop 71, where the Applicont seeks for orders lhot:

1. The Applicont be gronted leove lo oppeol ogoinst the ruling, ond orders of
the Leorned Judge in Miscelloneous Appeol No. 007 oI 2021 .

2s 2. Stoy of the heoring, ond or proceeding in Miscelloneous Appeol No. 007 of
2021 .

3. Costs of lhis opplicolion be provided for.



5 l. The Applicont instituted Civil Suit No. 338 ol 2021 ogoinst the Respondent,

ond the some wos ollocoted to Hon. Justice Richord Wejuli. Thot ofler filing

the soid suil, the Applicont liled two opplicotions to wit Miscelloneous

Applicotion No.727, ond 728 ot 2021, for o temporory, ond interim

injunction respectively.
ll. Upon heoring the soid opplicoiions by His Worship Kisowuzi Erios os the triol

Registror, on order wos issued in Miscelloneous Applicoiion No.727 ot 2021

for o temporory in.lunction. The Respondeni wos served with the soid order

on l4rh June,2021, ond they filed on oppeol orising from the soid order,

which wos forum shopped to Her Lordship Suson Abinyo.

lll. The Respondent obused the orders issued by lhe Leorned Registror, ond the

Applicont filed on opplicotion for contempt of Court vide Miscelloneous

Applicotion No. 1269 oI 202]r. Thot the soid opplicotion wos ollocoted io His

Lordship Richord Wejuli since he wos the triol Judge in Civil Suit No. 338 of
2021 .

lV. The Advocotes for the Applicont roised o preliminory obiection before Her

Lordship Suson Abinyo in respecl of the odministrolive enor, ond onomolies
in the ollocotion of the oppeol pending the heoring of on opplicotion for

contempt of Court odjourned before the triol Judge but wos dismissed on

the grounds thoi it wos proper for her to heor the oppeol, ond ihe triol

Judge heors the moin suit, ond the opplicotion for contempl. The Leorned

Judge is foulted, ond the Applicont inlends io oppeol ogoinsl the some.

V. This opplicotion hos been brought withoui deloy, ond thqt it is the interest

of justice thot the opplicolion is ollowed.

The Respondent opposed ihis opplicotion in on offidovit deposed in porogrophs

l- l8 by Mr. Hudson Andrew Kotumbo the Legol, ond Commerciol Monoger of

the Respondeni, ond summorised os hereunder:

Thol he hos been odvised by his Lowyers M/S Vermo Jivrom & Associotes which

odvice. he believes to be lrue thot:

This opplicotion is misconceived, frivolous, vexolious, ond on obuse of Court
procesS.

The ollegotions of forum shopping ore unfounded, boseless, ond folse since

Miscelloneous Appeol No.007 of 2021 wos ollocoted ond fixed for heoring
by ihe Regislror of the Commerciol Court ond not the Respondent.
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5 . On 261h Ociober, 2021 , Hon. Juslice Wejuli Wobwire sioyed Miscelloneous
Applicotion No. 1269 ot 2021 becouse il hod been filed on lst October,
2021 , long ofler Miscelloneous Appeol No. 007 ot 2021 , which wos filed on
l5th June, 2021 .

The Applicont is not in ony woy prejudiced by the ruling of the Court since
lhe Leorned Hon. Justice Suson Abinyo hos the inherent powers ond

.furisdiction lo heor, ond determine Miscelloneous Appeol No. 00/ ot 2021 .

The grounds stoted by the Applicont ore not sufficient to wonont the orders
for leove to oppeol ond stoy of proceedings os olleged.
The correcl procedure where o person is oggrieved with odministrotive
decisions ol the Court, is to moke o wrilten comploint bocked by evidence
1o the Heod of ihe Court.
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The Applicont filed on offidovit in rejoinder, deposed in porogrophs I - I 0, in which
he reiieroled the overments in the offidovit in support of this opplicoiion, excepl
lhot there wos no need to lodge o comploint with the Heod of the Courl, since
lhe triol Judge in Miscelloneous Applicotion No.007 of 2021 hod mode o decision
on the objeciion.

Represenlolion

The Applicont wos represenled by Counsel Ogombo lsso of M/S Proxlex

Advocotes while the Respondenl wos represented by Counsel Deepo Vermo
jointly with Counsel Dyobogomboki Roymond of M/S Vermo, Jivrom & Associotes.

lssues for determinoii on

Counsel for Applicont did not frome issues for determinotion by this Court. ln

occordonce wiih the provision of Order l5 Rule 3 of the Civil Procedure Rules Sl

7l -1. this Court fromed the issues os below:

L Whether lhis opplicolion discloses grounds for leove 1o oppeol?
2. Whot remedies ore ovoiloble?

Decision

lhove considered the evidence odduced by the porties, ond the submissions of
Counsel for the porties herein, to find os follows: -

Otdet 44 Rule 1(2) of the Civil Procedure Rules Sl /l-l provides thot;
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5 "An oppeol under these Rules sholl not lie from ony other order except wilh leove

of the court moking ihe order or of the court to which on oppeol would lie if leove

were given."

It is setlled low thot in on opplicotion for leove to oppeol, the Applicont should

prove thot there ore grounds of oppeol which merit serious judiciol considerotion,

ond where the oppeol is from on order which is discretionory, o stronger cose hos

to be mode out. (See the cose of Songo Boy Esloles Lld ond Olhers Vs Dresdner

Bonk AG It97U t EA t7 p9.20)

I om further persuoded by lhe decision in Kengol Angello Vs Mefl(U) Ltd, HCMA

No.723 of 2015(Arising from HCCS No. 723 ot20141, relied upon by Counsel for the

Respondent, which ciied with opprovol the cose of Degeyo Ttoding Slores (U) Ltd
ys URA CACA No. l6 ot 1996, where the Court noied thot on Applicont seeking

leove to oppeol musl show either thol the inlended oppeol hos reosonoble

chonce of success or thol he hos orguoble grounds of oppeol ond hos not been
guilty of dilotory conduct.

ln the inslont cose, ihe Applicont stoted the inlended grounds of oppeol under
porogroph l5(i - p) of the offidovii in support of this opplicotion.

It's well estoblished thoi the requirement for leove io oppeol is intended os o

check to unnecessory or frivolous oppeols. (See the cose of l(iromd fonnY & Anor

Vs Mrs. Groce Perpeluo Otim HC Civil Appeol No. 03 I of 20191, cited by Counsel

f or the Applicont.

ln the cose ol Modern Developmenls Ugondo Ltd & Anor Vs FBW Ugondo Lld

HCMA No. 434 of 2014(Arising from HCCS No.48l ot 2012), cited by Counsel for

the Respondent, the Leorned Judge observed thot in decided coses, oppeols
orising lrom inierlocutory decisions could be mode port of the oppeol ot the

conclusion of ihe moin suit ond thot it is lherefore nol necessory 1o oppeol ogoinsl

on interlocuiory ruling seporote from the finol decision. And lhoi to hold otherwise

moy leod lo o multiplicily of oppeols upon incidentol orders mode in the course

of ihe heoring, when such motters con be more conveniently considered on

oppeol from ihe finol decision.

Toking inlo furiher considerolion the persuosive decision in l(ilomo Tonny & Anor

Vs Arlrs. Groce Perpeluo Olim(supro), where lhe Couri furlher held thot leove lo
oppeol should not be refused simply becouse lhe triol Mogistrote or the Appellote
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5 Judge is of the opinion thot the decision is correct. lf lhe question is one of
principle ond o novel one, ordinorily leove to oppeol should be gronied...
However, if the question roised be one in respect of which there is no outhoritotive
decision thol would be o guide to the porlies, then the circumstonces fovour
gronting of leove. lt is for thot reoson thot leove is hereby gronled by rotificolion.

I hove considered the persuosive decisions in Modern Developmenls Ugondo Ltd

& Anor Vs FBw Ugondo Ltd HCMA, ond (ilomo Tonny & Anor Vs Mrs. Grace
Perpeluo Ofim(supro); it is my considered view thot the question roised should be
one thot is novel in principle, ond with o substonliol effect on lhe subiect motter
from which the objection is roised. An objection thol is roised from o decision
mode in the exercise of judiciol discretion, os it is in the instont motter, moy not
usuolly hove o substoniiol effect on the subject motter before the Couri. lt is

therefore, my understonding thol on opplicolion for leove to oppeol ogoinsl o
decision which hos no significonl beoring on the subject motter before Court,
moy only couse further deloy in the disposol of the moin suit or oppeol.

lhove loken into occount the intended grounds of oppeol, ond the
circumstonces of this cose os obove, to find thot the Applicont hos not mode out
o stronger cose to worronl serious judiciol consideroiion by the Appellote Court.

For reosons obove. I find thot this opplicotion is frivolous.

This issue is therefore onswered in the negotive.
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This Court hoving found issue (l) obove in the negotive, further finds thot the
remedies sought by lhe Applicont ore not ovoiloble.

ln the result, I find thot Miscelloneous Appeol No. 007 ot 2021 , will not be rendered
nugotory, ond os such, the Applicont is denied the remedy of stoy of proceedings
in the soid oppeol.

Consequently, this opplicotion is dismissed with costs in the couse. The oppeol
sholl be fixed for furlher heoring.

Doted, signed ond delivered elecironicolly, this I l il doy of Jonuory, 2023.

25 lssue No.2: Whot remedies ore ovoiloble?
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SUSAN ABINYO

JUDGE

11101/2023
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